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SUBJECT: EC-SWISS INLAND WATERWAY FUND: COURT FINDS INCOMPATIBLE 
WITH TREATY 

REF: EC BRUSSELS 2518 

1. SUMMARY: IN A SURPRISE DECISION, THE EUROPEAN COURT OF 
JUSTICE (ECJ) RULED ON APRIL 26, 1977 THAT THE ALREADY INITIALLED 
EC-SWISS LAYING-UP FUND FOR INLAND WATERWAY VESSELS IS INCOM- 
PATIBLE WITH THE TREATY OF ROME. THE ECJ FOUND THAT THE ROLE OF 
THE SUPERVISORY BOARD AND THE FUND TRIBUNAL "CONSTITUTES BOTH 
A SURRENDER OF THE INDEPENDENCE OF ACTION OF THE COMMUNITY IN 
ITS EXTERNAL RELATIONS AND A CHANGE IN THE INTERNAL CONSTITUTION 
OF THE COMMUNITY". COMMISSION OFFICIAL S ARE EXAMINING THE ECJ'S 
OPINION AND BELIEVE THE NECESSARY CHANGES IN THE AGREEMENT CAN 
BE MADE TO CONFORM WITH THE ECJ'S RULING. END SUMMARY 

2. THE ECJ'S DECISION PUBLISHED IN OJ C-107 OF MAY 3, 1977 
(COPIES BEING POUCHED TO RPE) STARTLED THE EC COMMISSION AND 
MEMBER STATES. THE AGREEMENT FOR A LAYING-UP FUND FOR 
INLAND WATERWAY VESSELS HAD RESULTED FROM NEGOTIATIONS 
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INVOLVING SWITZERLAND, BELGIUM, FRG, FRANCE, LUXEMBOURG, 

THE NETHERLANDS, UK AND A COMMISSION REPRESENTATIVE. 

THE DRAFT AGREEMENT WAS INITIALLED ON JULY 9, 1976 AND 
SENT TO THE ECJ ON SEPTEMEBER 15 FOR AN ADVISORY OPINION 
PURSUANT TO EEC ARTICLE 228. IN ITS REQUEST FOR AN 
OPINION THE COMMISSION ASKED THE ECJ TO EXAMINE THREE 
POINTS REGARDING COMPATIBILITY WITH THE ROME TREATY; 
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(1) ARE EEC ARTICLES 74 AND 75 (COMMON TRANSPORT POLICY) 

A SUFEICIENT LEGAL BASIS FOR THE PROPOSED AGREEMENT? 

(2) CAN THE AGREEMENT GRANT DECISION MAKING POWERS TO 
THE FUND ORGANS? (E) DO THE ORGANIZATION AND POWERS OF THE 
FUND TRIBUNAL CONFLICT WITH AUTHORITY GIVEN BY THE ROME 
TREATIES TO THE ECJ? THE COMMISSION, ADDRESSING THESE 
POINTS, ARGUED THAT BECAUSE OF THE VERY SPECIFIC AND 
LIMITED NATURE OF THE AUTHORITY GRANTED TO THE FUND 
ORGANIZATIONS (SUPERVISORY BOARD, BOARD OF MANAGEMENT 
AND THE TRIBUNAL) NO CONFLICT EXISTED. 

3. THE ECJ RULED ON POINT (I) THAT EEC ARTICLE 75 
"SUPPLIES AS REGARDS THE COMMUNITY, THE NECESSARY LEGAL 
BASIS TO ESTABLISH THE SYSTEM CONCERNED.” ON POINT (2), 

THE COURT HELD THAT BECAUSE SOME PROVISIONS OP THE 
AGREEMENT EFFECT ALL MEMBER STATES, OTHER PROVISIONS ARE 
APPLICABLE ONLY TO SPECIPIC MEMBER STATES AND THE 
COMMISSION PLAYS ONLY AN EXTREMELY LIMITED ROLE, THE 
POWER OF COMMUNITY INSTITUTIONS IS QUESTIONED AND THE 
RELATIONSHIPS BETWEEN MEMBER STATES IS ALTERED IN A 
MANNER INCONSISTENT WITH THE TREATY. BY SUBSTITUTING 
ORGANS CREATED BY THE AGREEMENT FOR COMMUNITY INSTITUTIONS 
IN A DECISION-MAKING ROLE IN AN AREA OF EC COMPETENCE 

THE REQUIREMENTS OF UNITY, AND SOLIDARITY NECESSARY FOR 
COMMON ACTION ARE NOT PRESENT. REGARDING POINT (3) THE 
ECJ SAID THE ESTABLISHMENT OP THE PUND TRIBUNAL WAS NOT 
FEASIBLE AS PROPOSED. QUESTIONS OVER JURISDICTION 
BETWEEN THE ECJ AND FUND TRIBUNAL WOULD ARISE. ALSO, 
CONFLICTS OF INTEREST COULD OCCUR, IF, AS PROPOSED THE 
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TRIBUNAL CONTAINED JUDGES APPOINTED BY THE ECJ. 

4. COMMISSION REACTION TO THE COURT'S FINDING WAS 
SURPRISE. HOWEVER, OPFICIALS BELIEVE THAT THE POLITICAL 
WILL TO CREATE THE PUND IS STILL PRESENT. BECAUSE THE 
ECJ AGREED THAT THE LEGAL BASIS FOR SUCH AN AGREEMENT 
WAS FOUND IN THE TREATY, THE LEGAL SERVICE IS IN PROCESS 

OF EXAMING THE OPINION AND MAKING RECOMMENDATIONS AS TO 
HOW THE STRUCTURE OF THE FUND'S INSTITUTIONS MUST BE 
CHANGED TO COMPLY WITH THE ECJ'S OBJECTIONS. IN ANY CASE, 

IT SEEMS CLEAR THAT THE AGREEMENT WILL HAVE TO BE RE- 
NEGOTIATED. HINTON 
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